[Case Title] In re:Samuel & Debra Dekelata
[Case Number] 92-21248

[Bankruptcy Judge] Arthur J. Spector
[Adversary Number]XXXXXXXXXX

[Date Published] January 7, 1993



UNI TED STATES BANKRUPTCY COURT
FOR THE EASTERN DI STRI CT OF M CHI GAN

In re: SAMUEL DEKELATA and Case No. 92-21248
DEBRA DEKELATA, Chapter 7
Debt or .
/
APPEARANCES:
JAMES L. ROWE M CHAEL A. MASON
Attorney for Debtors Chapter 7 Trustee

DARRYL J. CHI MKO
Attorney for Creditors

MEMORANDUM OPI NI ON ON CREDI TORS' MOTI ONS FOR:
(1) EXTENSION OF THE RULE 4007(c) DEADLI NE AND
(2) A RULE 2004 EXAM NATI ON OF THE DEBTORS

On Novenber 30, 1992, creditors Col oni al National Bank, First
Card Chi cago National Bank, G tibank Maryl and Choice N. A, G tibank Sout h
Dakota N. A., First of America S.E. N. AL and Si gnet Bank, through their
attorneys, Sherneta, Chinko &Kilpatrick, P.C., filedatinely notion
seeki ng an ext ensi on of the Rul e 4007(c), F. R Bankr.P. deadline for filing
a 8523(c) conpl ai nt agai nst the Debtors, and a Rul e 2004 exam nati on of the
Debt ors. The Debtors responded, denyi ng that the creditors had cause for
an extension or that a reason existed to hold a Rule 2004 exam nati on.
At the hearing of these notions, the parties stipulatedtothese

essential facts. None of these creditors appeared or were represent ed at



t he 8341(a) nmeeting of creditors. On Novenber 19, 1992, counsel for the
creditors call ed counsel for the Debtors, requesting that the Debtors
voluntarily submt to a Rul e 2004 exam nati on bef ore Novenber 30, when t he
Rul e 4007(c) deadl i ne was due to expire. Counsel for the Debtorsis a sole
practitioner, and between t he press of ot her busi ness and t he Thanksgi vi ng
hol i day, was entirely booked for all tinmes other than the foll ow ng date.
It so happened t hat the Debtors were al ready schedul ed to give a 2004
exam nati on to anot her credi tor on Novenber 20, 1992 at 4: 00 p. m at the
of fice of the Debtors' counsel, and Debtors' counsel invited these
creditors' counsel to attend and examne. Ceditors' counsel rejected that
invitationand the parti es were unabl e to agree on anot her date prior tothe
deadl i ne.

The creditors rely uponlinre Kellogg, 41 B. R. 836, 838 ( Bankr.

W D. Ckla. 1984) for the propositionthat an “extensi on shoul d be granted

liberally absent a cl ear showi ng of bad faith,” andlnre Schultz, 134 B.R

604 (Bankr. E.D. M ch. 1991). Although | concur with the t hought that
requests for extension shoul d general ly be granted, one cannot overl ook t hat
Rul e 4007(c) does require the applicant to show*“cause” to get an ext ensi on.
Al t hough t he st andard for establishing cause m ght be liberal, it nust be
sone standard else the rule would not have required it. Kellogg is
di stinguishableinthat the court there found “that there are conpl exities
and t hat many parties and i ssues are affected.” 41 B.R at 838. Here,

however, this does not seemto be the case.



Schultz is acloser case. The sane firmwhi ch represents the
creditors here al sorepresented the creditors inSchultz. Judge Rhodes
bal anced the interests of the parties and the systemitself, and det erm ned
that on the facts of the case, an extension was warranted.

The facts in Schultz were very simlar to those here. On
February 20, 1991, sone 19 days before the Rul e 4007(b) deadline, creditors'
counsel requested the debtors' counsel for a 2004 exam nation of his
clients. The debtors' counsel deferred a deci sion and sothe creditors'
counsel call ed back on March 4. Finally, the debtors' counsel indicated
t hat he woul d not agree to a Rul e 2004 exam nati on. The creditors then
timely filedthe notion for an extension. The court granted the extension
and ordered the debtors to attend a Rul e 2004 exam nati on.

Al t hough the creditors ultimtely prevail ed, the court was
clearly troubled by the creditors' delay in pursuing the Rule 2004
exam nationinthe first place. The 8341 neetingin that case had been
conduct ed on January 10, 1991 and the creditors' counsel waited 41 days
| ater toinstigate di scussions regardi ng a Rul e 2004 exam nati on. The court
got past this troubling delay only because “it appears . . . that there was
enough ti ne bet ween February 20, when t he request for the exam nati on was
first made, and March 11, whenthetinetofile a conplaint woul d expire,
t 0 pursue an exam nati on and deci de whether tofile aconplaint.” 134 B.R
at 606.

Here, on the ot her hand, the creditors' request for a Rul e 2004



exam nati on was made for the very first time only 11 days before the
expi ration of the Rul e 4007(c) deadline. Onthe facts here, that was too
closetothe deadline. Creditors' counsel knewthat Debtors' counsel is a
sol e practitioner who has a busy and geogr aphi cal | y ext ensi ve bankr upt cy
practice, and of the i mm nent di srupti on of the Thanksgi vi ng holiday. It
shoul d have been apparent to creditors' counsel that there woul d sinply be
insufficient timetoaccomobdate a Rul e 2004 exani nation onits schedul e.
The creditors had nont hs before Novenmber 19, 1992 to request such an
exam nation and sat ontheir rights. | conclude that the creditors have not

established “cause” for purposes of Rule 4007(c).1?

Dat ed: January 7, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge

1'n Schultz, Judge Rhodes al so pl aced bl are on t he debt ors' counsel
for hisdelay inrespondingtothecreditors' initial request. No such
del ay exists inthis case. In fact, Debtors' counsel attenpted to
expedite the matter by offeringto holdthe exam nati on the very next
day. Thi s woul d have provi ded counsel for the creditors additi onal
time to evaluate the answers they m ght have obtained at the
exam nation, consult wwththeir various clients, and determneina
| ess hurried nmanner whether to institute litigation. Such
accommodat i on by Debtors' counsel is afact whi ch shoul d be prai sed and
not, as creditors' counsel argued, chastised as “an ultimtum”

Counsel for these creditorsis afirmnade up of 18 attorneys who
coul d not, on behalf of their six different creditors, findthetine or
make the effort to have one of its associ ates attend an exam nati on
that the firmitself requested only 11 days before the deadline. It is
hypocritical for creditors' counsel to conplainthat Debtors' counsel
did not accommpdate their schedul e.
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